
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTES. 335 

The Nature and Extent of the Mortgagee's Eight Under a Mort- 
gage of After-acquired Personal Property. — In the case of Titusville 
Iron Co. v. City of New York (1912) 207 N. T. 203, an attempt to 
create by contract a lien upon subsequently acquired chattels was 
held unsuccesful, and the claim of the defendant lienor, who had 
taken possession of the chattels after the obligor was adjudicated a 
bankrupt, was defeated by a purchaser with notice at a receiver's 
sale. This decision marks the latest opinion of a court which has 
frequently shifted its position, and is illustrative of the general con- 
fusion of the authorities on this question. 1 

It is elementary that "a man cannot grant or charge that which 
he hath not." 2 The common law has, therefore, consistently refused 
to accord recognition to mortgages of after acquired chattels unless 
the chattels have a potential existence. 3 Equity, however, will afford 
relief to a mortgagee who has advanced his money by construing 
the transaction as, in effect, an agreement to execute a mortgage when 
the chattels are actually acquired. 4 11 this interpretation of the 
parties' intention be sound, the application of simple equitable prin- 
ciples leads to the conclusion that the property is impressed with an 
equitable lien which may be enforced against the mortgagor and all 
other persons except purchasers for value without notice. Although 
this is frequently stated to be the general rule, 6 an analysis of the 
cases reveals a difference of judicial opinion as to the nature of the 
mortgagee's rights which necessitates considerable modification of 
this broad general statement before it may be said to accurately ex- 
press the existing law. 

The mortgagee's right has been variously regarded as (1) a mere 
revocable license to take possession of the mortgaged chattels, (2) a 
purely contractual right and (3) a property right of a nature more 
or less limited. The first doctrine, adopted in the solitary jurisdiction 
of Wisconsin, leads to the obviously unjust result that the mortgage 
cannot be enforced even against the mortgagor himself. 7 Those courts 
which, following the leading case of Moody v. Wright, 9 regard the 
mortgagee's right as wholly contractual and as creating a mere personal 
liability, betray an inconsistency in their position. Thus, while in 
strict accordance with their fundamental postulate they deny recovery 
as against an assignee in bankruptcy, 9 a subsequent purchaser with 
notice and an attaching creditor, 10 they nevertheless refuse to regard 
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delivery of possession to the mortgagee, which under their doctrine 
ripens his contractual right into a property right, as a preference 
although made within four months of bankruptcy. 11 The great weight 
of authority, however, sustains the sound doctrine that the mortgagee 
possesses a property right which binds subsequent mortgagees and 
purchasers with notice. 12 Consistency demands the same result where 
the rights of an attaching creditor are involved, 13 but a number of 
States, for reasons of policy based upon the apparent ownership of 
the mortgagor, refuse in such a case to allow the mortgagee to assert 
his rights. 14 This is evidently the attitude of the court in the prin- 
cipal case, since a trustee in bankruptcy, by the Amendment of 1910 
to § 47-a, cl. 2, of the Bankruptcy Act of 1898, occupies the position of 
an attaching creditor. 15 The wisdom of this deviation from principle 
is questionable, but whatever the nature of the mortgagee's right, it 
should at least be certain, and the situation demands that clarification 
by legislative enactment which it has already received in a few States, 
where provision is made for the creation of a legal lien on after- 
acquired personal property. 10 



The Basis for Recovery at Law in Oases op "Shadowing" by De- 
tectives. 1 — Although the maxim that there is no wrong without a 
remedy is frequently recurring in our reports, and the courts since 
the Statute of Westminster 2nd have striven earnestly to give it effect, 
yet novel cases are constantly arising where old principles must be 
fitted to new conditions, and it is interesting to observe by what means 
the expansion of the law is accomplished. For example, in the recent 
case of Schultz v. Frankfort Marine Accident etc. Co. et al. (Wis. 
1913) 139 N. W. 386, the plaintiff was subjected to ridicule and loss 
of employment by reason of his being openly and publicly "shadowed" 
by the defendant's detectives. His counsel were evidently embarrassed 
to know how to frame the complaint, but charged the defendants with 
malicious conspiracy to injure, false imprisonment, invasion of the 
right of privacy, and defamation. The court chose to grant recovery 
on the ground of wordless defamation. 

From a technical standpoint the facts alleged fail to support any 
of the wrongs charged. In the first place, conspiracy is not actionable 
as a separate, substantive wrong unless special damages are traceable 
to the mere concerted action; 2 hence in the principal case, where the 
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